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Memorandum 90-22

Subject: Study L-3013 - Uniform Statutory Rule Against Perpetuities

The proposition before the Commission is whether to approve a
tentative recommendation for adoption of the Uniform Statutory Rule
Against Perpetuities (USRAP). This memorandum provides a summary of
the major issues concerning USRAP and the staff's conclusions. At the
March meeting, we plan to discuss these i1ssues and then review the
staff draft statute.

Directly following this memorandum is a staff draft of a Tentative
Recommendation Proposing FEnactment of the Uniform Statutory Rule
Against Perpetuities (on white paper), A copy of the official text of
the Uniform Statutory Rule Against Perpetuities in pamphlet form also
accompanies this memorandum.

Extensive background materials, consisting of the consultant's
background study, several law review articles, and many letters and
memos, pro and con, from law professors and practicing lawyers
accompany this memorandum as exhibits. (The exhibits are collected in
a separate binder for Commissicners.) The exhibits are listed and
indexed on the first two pages of the exhibits (on buff paper). For
those who would 1like a good sampling of these materials, without
reading lengthy articles, the staff suggests that you browse through
the following: Charles Collier's Background Study (Exhibit 1, pp.
1-20); the Pedowitz article (Exhibit 1, pp. 55-56); the letters from
law professors on both sides of the issue (Exhibits 5 & 6, pp.
189-224); Prof. Dukeminier's June 9 letter (Exhibit 7, pp. 225-36);
Prof, Waggoner's July 5 letter (Exhibit 9, pp. 241-45); Prof.
Dukeminier's July 12 letter (Exhibit 10, pp. 259-60); Prof. Waggoner's
Dctober 16 letter (Exhibit 11, pp. 261-62).



Background

The Common Law Rule Against Perpetuities

The common law Rule Against Perpetuities [the "Rule™] 1is most

widely known in Professor Gray's formulation:

No interest is good unless it must vest, If at all, mot later
than 21 years after some life in being at the creation of the
interest.

The central function of the rule is to mediate between those who geek
to tie up their property for generations into the future and those in
later generations who wish to control the property, free of the dead
hand. The Rule is also described as the "rule against remoteness in
vesting," since it operates to invalidaté contingent interests. The
Rule also had the effect of making sure that the time during which
property was inalienable was not overly long. However, since the Rule
permits the creaticn of interests tying up property for 100 years, it
has also been called the Rule for Perpetuities.

In general, the Rule permits creation of interests by will or
revokable trust that will vest in a transferor's grandchildren and
require them to survive until 21 years of age, but not the creation of
interests that will vest only in great grandchildren. The Rule can
operate harshly, however, since it invalidates a disposition if there
is any conceivable possibility that 1t will violate the rule,
regardless of whether it is likely to do so, and regardless of how
reascnable the disposition appears. Typical viclations of the Rule
include the following:

Age contingencies greater than 21: T deviges property in

trust, with income to A for life, and then to A's children
who reach age 25; this disposition fails because A could have
another child after T's death who can die or reach age 30
more than 21 years after persons alive at T's death.

Unborn widow; T devises property to his son B for life, then
to B's wife for life, remainder to B's then-surviving issue;
this disposition fails because B's widow could be a person
born after T's death and live for more than 21 years after B
dies.




Fertile octogenarian: T devises property in trust, with
income to 80-year-old ¢ for life, then to GC's children for
life and, on the survivor’'s death, remainder to C's
grandchildren; this disposition fails since ¢ is conclusively
presumed to be able to have more children, which can happen
after T's death, with that child surviving more than 21 years
after the death of C's children alive at T's death.

Administrative contingency; T devises property to T's issue
surviving at the distribution of the estate; this disposition

is Invalid since administration of the estate could accur
more than 21 years after lives in being.

Individuals who draft their own wills or trusts without expert
advice can easily run afoul of the Rule, but many lawyers have also
failed the test, notwithstanding the prominent position the rule enjoys
in the law school curriculum. As estate planning has become more
complex, wusing powers of appointment and discretionary trustees'
powers, there is a greater risk of perpetuities violations. The Rule

is a trap for the unwary, but can also trap the wary.

California Law

Over the years, California has engaged In periodic Jjudicial and
statutory interpretation, revision, refinement, and clarification of
the Rule. California statutory law includes the commen law Eule, with
its lives in being plus 21 years (Civ. Code § 715,2), as well as an
alternative 60-year period in gross (Civ. Code § 715.6).

Civil Code Section 715.2 provides the basic California rule in the
following language:

715.,2., No interest In real or personal property shall
be good unless 1t must vest, if at all, not later than 21
years after some life in being at the creation of the
interest and any period of gestation involved in the
situation to which the limitation applies. The lives
selected to govern the time of vesting must not be so
numerous ot Sc¢ Situated that evidence of their deaths is
likely to be unreasonably difficult to obtain. It is
intended by the enactment of this section to make effective
in this State the ‘American common-law rule against
perpetuities.

The special 60—year rule is set ocut in Civil Code Section 715.6:




715.6. No interest in real or personal property which
must vest, if at all, not later than 60 years after the
creation of the interest violates Section 715.2 of this code.

(It should be noted that this 60-year pericd is not a walt-and-see
periocd, but provides an slternative to the lives-in-being plus 21 years
scheme of the common law Rule in Section 715.2. Violation of the
statutory rule 1s still judged by the "what if” approach, by virtue of
the language "must vest, if at all.")

The harshness of judging the validity of nonvested interests at
the time of their creation under Civil Code Sectien 715.2 or 715.6 is
mitigated by a cy pres provision that permits Judicial reform of
instruments to avold violation of the rule (Civ. Code § 715.5). This
section also provides that it is to be "liberally construed and applied
to validate [the] interest to the fullest extent consistent with" the
"general intent of the creator of the interest whenever that general
intent can be ascertained." This feature of California law is termed
"immediate cy pres," although nothing in the statute requires
reformation to take place immediately.

The "unborn widow" problem i1s solved by Civil Code Section 715.7
which provides that a person described as a spouse of a person in being
at the beginning of the perpetuities period is considered as a "life in
being"” under the Rule, even if the spouse was not born yet,

Knowledgeable lawyers will alsc insert a perpetuities savings
clause as appropriate to avoid violating the Rule, such as the

following:

Any trust created by this Will, or by the exercise of
any power of appointment conferred by this Will, that has not
terminated sooner shall terminate twenty-one {21) years after
the death of the last survivor of [named person or described
class best suited to be measuring lives] living at my death.

[See Halbach, Rule Agains¢ Perpetuities, in California Will Drafting
Practice § 12.52, at 575 (Cal. Cont. Ed. Bar 1982).]
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Overview of USRAP

The Uniform Act uses a 90-year walt-and-see period and prevents
interests from being held invalid during the 90-year period. The
90-year waiting pericd was chosen by the Uniform Drafting Committee as
an approximation of (or proxy for) the common law period of lives in
being plus 21 years. The waif—and-see feature permits events to rum
their natural course. Cases and typical examples demonstrate that in
most cases, there will be no need for 1litigation and that the
reasonable desires of donors will be accomplished without the risk of
being invalidated for a technical violation of the common law Rule. In
the rare event that a contingent interest remains at the end of the
90-year period, cy pres is available to determine the appropriate
distribution of the property in accordance with the plan of the donor
as manifested in the governing instrument.

While interests may be validated by court action during the
90-year period, they may not be invalidated. 1In other words, the
instrument is not reformed, nor are interests invalidated, at the
beginning of the running of the estate plan. In some cases, a court
may be called upon to apply deferred cy pres to interpret the
instrument before the end of the 90-year period, such as when a class
member Is entitled to a distribution,

The Uniform Act is discussed further and compared to California
law in the first 10 pages of the draft tentative recommendation
following this memorandum and in the Background Study prepared by
Charles Collier, Jr., attached as Exhibit 1,

Summary of Staff Conclusions

The staff recommends approval of USRAP. The main argument for
adoption of the act is uniformity among the states. Ten states have
adopted USRAP in the three years since its approval. The goal of
uniformity may not be fully achieved, but USRAP offers the best hope
for uniformity and may very well become the majority rule within lives
in being. It is interesting to note that two states bordering on
California —- Oregon and Nevada -- have adopted USRAP, We are also




impressed that USRAP has been approved by the House of Delegates of the
American Bar Association, the Board of Regents of the American College
of Probate Counsel, and the Board of Governors of the American College
of Real Estate Lawyers,

The staff 1s not convinced, however, that existing California law
is in need of major repair. Reported cases are rare, and estimates of
perpetuities litigation do not establish the need to take remedial
action, Thus, we do mnot expect that USRAP would eliminate much
unneeded litigation in California -- mainly because there does not seem
to be much litigation. Nor do we expect that USRAP would result in
added litigation. If a tentative recommendation is circulated, we
should hear from practitioners statewide about whether they believe
USRAP would solve any litigation problems or result in new ones.

The Uniform Act 1s neither a panacea nor a pox. On balance, the
arguments back and forth between the proponents and opponents
frequently demonstrate that there are at least two ways to look at
almost anything. The staff does not believe there are any fatal flaws
in USRAP, Any of the real problems that have been revealed, are
relatively minor, and can be remedied. (Some of these problems are

discussed in the notes following sections in the draft recommendation. )

Arguments For and Against USRAP

The following discussion summarizes the main points made in the
materials included in the exhibits that accompany this memorandum. We
have not attempted to analyze all of the arguments pregsented in the
attached exhibits, nor have we cataloged all citations that could be
listed for a particular argument. (Page references are to the page

numbers at the bottom center of the exhibit pages.)

Is there a problem in Galifornia?

As to the question of whether there is a record of litigation
resulting in the invalidation of dispositions, Professor Jesse
Dukeminier writes that “pei‘petuities violations are s0o rare that
wait-and-see legislation, with potential adverse consequences, 1is not
justified."” (Exhibit 7, at 231.) He notes that there are only two




reported cases of invalidation because of perpetuities violations in
the 27 years since California law was revised. Professor Bloom argues
that USRAP rests on the eritical assumption that the commen law Rule
causes frequent invalidations. (Exhibit 4, at 141-45 [62 Wash. L. Rev.
33-37]1.) He concludes that the Rule does not cause frequent
invalidations, if reported cases are the measure, and he also argues
that settlements and cases where the issue is never raigsed or even
discovered are also insignificant. Professor Bird says that existing
law is "perfectly adequate” and that "litigation has been practically
non-existent.” (Exhibit 6, at 211.) The memorandum from Team 1 of the
Executive Committee of the State Bar Estate Planning, Trust and Probate
Law Section alse supports the conclusion that there is little
litigation in California. (See Exhibit 12, at 297-302.)

Professor Waggoner suggests that there are many more troublesome
cases than are suggested by counting appellate decisions. {Exhibit 9,
at 246.) Professor Langhein says that USRAP will eliminate the
"scourge of innocuous blunders that defeat the expectations of ordinary
persons." (Exhibit 5, at 203.) Charles Collier has reported that a
number of perpetuity violations are handled at the trial court level
and not appealed. (Exhibit 1, at 32-33.) VWe also suspect that many
vieclations of the BRule are undetected, resulting in self-help
walt-and-see.

As noted at the outset, the staff is concerned with the question
of whether there is a problem meriting a legislative solution. It is
clear that there 1s not a great deal of unnecessary litigationm,
nationwide or in California. On the other hand, we wonder how much
"unnecessary" litigation or how many unjust results would be required
to convince the opponents of USRAP that there is a problem. Put
ancther way, if there is no problem, why do several of the anti-USRAP
contingent propose schemes of their own devising? And why is the need
for reform or refinement of the traditional rule so widely assumed? In
this 1light, much of the dispute over the degree of undesirable
litigation dissolves into the question of which reform should be
adopted. (In this connection, see the remarks of Professor Niles in
Exhibit 6, at 222.) Viewed as a contest between reform schemes, with
the need for some reform generally conceded, we return to the argument

for uniformity.




Should USRAP be enacted to achieve uniformity?

Uniformity is desirable to avoid the conflict of laws problems
that may result when there is a question about which state's law will
apply. Professor Halbach writes {Exhibit 5, at 197):

Finally, I believe also that uniformity is important in
perpetuities matters, Many estates from which trusts are
funded, plus the effects of powers of appointment s, Involve
multi-state sources or contacts. Without uniformity many and
serious conflict of laws problems will result., It may be
some years before all or nearly all of the states will act on
a modern reform, but when the job is donme we should not
indefinitely have to cope (in planning, in administration and
in court) with two basically inconsistent types of solutions,

The need for perpetuities reform 1is quite generally
recognized, as is the desirability of uniformity. Under the

present circumstances it seems equally apparent —-- even to an
initial doubter 1like myself —— that the best solution is
[USRAFP].

Profesgor Kurtz also argues for uniformity based on USRAP, "not because
it is the best reform, although it may be” but rather because "it may
be the best (and perhaps only) solution that currently has the support
of a broad spectrum of knowledgeable academics and thought ful
practitioners which has any possibility of being legislatively adopted
nationally." (Exhibit 5, at 201.)

Professor Dukeminier urges the Commission not to adopt USEAP "just
because it is a Uniform law." (Exhibit 7, at 226.) Professor Niles
writes that there is "no need for California to be in a rush toe gain
uniformity" and suvggests that New York is unlikely to accept USRAP.
(Exhibit 6, at 222.) Professor Bloom asks rhetorically if "there is
any reason to suspect that any state, let alone a significant number of
states, will adopt" USRAP. (Exhibit 4, at 166.)

As noted above, the staff 1is persuaded most by the argument for
uniformity. We would not recommend approval of USRAP if it had not
been enacted by any other states, or only by a few,. However, ten
states have already enacted the Uniform Act. The predictions of
Profeasor Bloom appear overly negative. We do not find persuasive the
suggestion that uniformity is not a powerful argument simply because
all states or the vast majority may not adopt the same rule. The

advantage 1s incremental, becoming stronger as the number of



participating jurisdictions increases. It is also interesting to note
that USRAP has been enacted both by states that had the common law Rule
and by states that had some form of wait-and-see, {For the
characterization of the law of all 50 states, see Bloom, Exhibit 4, at
165 [62 Wash. L. Rev. at 57].) Thus, the Uniform Act has been enacted
in the common law states of Michigan, Minnesota, Montana, Nebraska,
Oregon, and South Carolina, and in the walt-and-see states of
Commecticut, Florida, Massachusetts, and Nevada.

Judicial handg—off

The Uniform Act, with wait-and-see and deferred cy pres, takes a
Judicial hands-off approach. This permits the achievement of the goals
of the donor, testator, or trustor in the normal course of events
notwithstanding any technical viclations of the Rule. No policy of the
Rule is violated in the usual case where a 25-year survival requirement
is selected instead of a 2l-year period. Proponents of USRAP point to
the savings in litigation since immediate cy pres Is not necessary.

The opponents, however, suggest that if 1litigation 1is not
necessary at the beginning of the period under USRAP, it will result in
litigation later on under the deferred cy pres feature of USRAP. (See
Exhibit 4, at 151-55 [62 Wash. L. Rev. at 43-47].) Professor
Dukeminier suggests that more litigation will result as a side effect
of eliminating the right te invalidate offending dispositions, mainly
because USRAP will preserve dispositions that have other litigation-
breeding defects. (Exhibit 10, at 259.) This argument is highly
speculative and difficult to test; it 1s not clear to the staff that
the invalidating side of the Rule should be preserved in the hopes of
tripping up incompetent drafters who might also make other anncying
drafting decisions.

On the positive side, Professor Langbein writes that USRAP will
eliminate the "scourge of innocuous blunders that defeat the
expectations of ordinary persons." (Exhibit 5, at 203.) 4And Professor
Smith says that USRAP "sweeps away . . . all the pitfalls which defeat
reasonable expectations.” (Exhibit 5, at 205.)

Professor Waggoner responds to the litigation-breeding assertion
by arguing that USRAP will eliminate wasteful litigation, not purposive




litigation. (Exhibit 11, at 262.)} In the case of a disposition to an
open-~ended class, such as the "isgue of KBina," Professor Waggoner notes
that litigation could be needed to determine the class membership issue
even if there were no perpetuities problem. (Exhibit 11, at 266.)
Although the commentators have been highly imaginative in
marshalling examples of how litigation can spring from USRAP, the staff
is convinced that most cases will work themselves out during the
90-year wait-and-see period. Since almost all modern future interests
are 1in trust, the rules for termination of trusts and virtual

representation offer further curatives.

Igs USEAP simpler to administer?
The proponents of USRAP have consistently argued that it will be

simpler to administer than the traditional Rule, including variations
such as the California statute with the right to immediate cy pres to
reform the disposition.

The anti's, however, have seized on the length of the official
commentary (and the version of that commentary included in the staff
draft) to argue that USRAP is ocbviously not simple. If it were, why
would it take so much paper to explain it? (See, e.g., Exhibit 4, at
156 [62 Wash. L. Rev. at 48]; Exhibit 7, at 232; Exhibit 10, at
259-60.) The staff confesses to feeling the same way upon first
encountering USRAP. However, it 1is the nature of the perpetuities
beast to engender much writing. The simple fact 1s that the vast bulk
ef the official commentary is a discussion of traditional perpetuities
law, since the validating side of the traditional rule is retained
under USRAP. Hence, the number of pages {which are far less than those
in Gray's treatise) is not a gauge of the simplicity of USRAP.

0f course, there 1s an alternative, and that is to abolish the
Rule Against Perpetuities entirely, and recommend some other scheme.
In fact, Professor Dukeminier suggests this very approach as an
alternative to USRAP (and also, apparently, to his own causal measuring
lives scheme),. {(Exhibit 7, at 232.) Abolition of the Rule also
surfaced in the discussions of Team 1 of the Executive Committee of the
State Bar Estate Planning, Trust and Probate Law Section. (Exhibit 1z,
at 301.)
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At this point in the Commission's consideration of this topic, we
have limited the options to two: adopt USRAP or do nothing. If the
Commission decides not to recommend USRAP, it would be appropriate to
consider some other scheme, refinements, or correctives -—- assuming
that there is sufficlent reason for a nonuniform reform. And in that
event, the simplest statute might be the best., We note that Professor
Bloom suggests his own statutory reform to deal with problems he sees,
and the staff believes that he proposes some good rules. (Exhibit 4,
at 166-88 [62 Wash. L. Rev, at 58-79],) Professor Bird also recommends
parts of the Bloom statute for consideration. (Exhibit 6, at 211) And
Professor Niles has suggestions for consideration, including the
Dukeminier measuring lives approach. (Exhibit 6, at 222,) However,
the staff remains convinced that uniformity is the most important
factor at this time and that USRAP is the only vwehicle with a chance to
achieve that goal.

Dead-hand control & longer trusts
Professor Niles is concerned that USRAP will extend dead hand

control, (Exhibit 6, at 221.) Professor Dukeminier argues that
lawyers under USRAP will draft 90-year trusts, particularly to save
taxes to aveid generation skipping transfer tax, and concludes that
USRAP "will extend the effective reach of the dead hand by about 50
percent," (See, generally, Exhibit 2; Exhibit 7, at 227-30.)
Professor Bloom concurs in the suggestion that lawyers will draft
90-year savings clauses. (Exhibit 4, at 160; Exhibit 6, at 215.)

The argument is not as strong as it first appears., Professor
Dukeminier recognizes that competent counsel can draft 100-year trusts
now — his objection is reduced to arguing that it should not be too
easy to do 8so: "Because it is difficult to understand, the Rule
against Perpetuities exerts a socially beneficial pressure against the
easy creation of long-term trusts.” (Exhibit 7, at 229.)

Professor McGovern, who opposes enactment of USEAP, does not
believe that lawyers will draft 90-year trusts, since they do not draft
the longest possible trusts now. (Exhibit 6, at 219.,) Professor
Waggoner argues that dead hand control will not generally be extended.
(Exhibit 9, at 250.)
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The staff was initially very concerned by this questicn, since on
the face of it, 90 years looks like a long time. But when actual cases
are examined, we find that the 90-year period is not out of line with
actual experience. Remember that the 90-year period is a maximum, and
that most dispositions should work themselves out, according to their
terms, long before the expiration of 90 years. The staff is alsc not
convinced by the argument that only those with the most exﬁert legal
counsel should have the opportunity to tie property up for a generation
or two. Nor have we heard any horror stories from Idaho, South Dakota,
and Wisconsin, states that have no Rule Against Perpetuities. Even if
savings clauses are redrafted to use the 90-year figure, we wonder if
there is any reason to believe that many people will seek to set up

90~year controls.

Is wait-and-see period akin to perpetuities savings clause?

Professor Fellows says that the 90-year wait-and-see peried is no

more arbitrary than standard perpetuities savings clauses. (Exhibit 5,
at 194.) Professor Alexander says USRAP extends "the benefit of a
well-drafted perpetuity savings clause to individuals who cannot afford
counsel who are sophisticated in estates and trusts law." (Exhibit 5,
at 189.)

However, Professor Blcom argues that a perpetulties savings clause
is superior to the wait-and-see pericd because "people tallor
dispositions based on actual family developments rather than on some
abstract notion of equal waiting time.” (Exhibit 4, at 157-61 [6&2
Wash. L. Rev. 49-53].) A standard perpetuities savings clause performs
better because it ensures compliance with the BRule and usually
terminates the trust "well before" the maximum allowable period. A
savings clause will provide for a gift over whereas wait-and-see does
not, necessitating court proceedings.

The staff believes that Professor Bloom has a point, but it should
not be exaggerated. We do not believe that the wait-and-see period
should be seen as a substitute for a savings clause. The argument of
the proponents is that USRAP extends the benefits of a savings clause
to those who do not have it. Of course, this point should not be

exaggerated either.
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Doesg USRAP result in uncertain property title?

Several commentators have suggested that USRAP would impair
transferability of real property during the wait-and-see period,
Professor Dukeminier argues that not knowing whether an interest is
valid may cause serious inconvenience., (Exhibit 7, at 227.) Professor
Fratcher agrees with this point. (Exhibit 7, at 216-17.) (However,
Professor Waggoner suggests that Professor Fratcher is really concerned
with the doctrine of infectious invalidity, which is abolished by
comment under USRAP. See Exhibit 9(b), at 248.)

Professor Fellows, on the other hand, writes that USRAP does not
increase wuncertainty in property titles. (Exhibit 5, at 195.)
Professor Waggoner points out that in most cases involving future
interests, the trustee has power over the property, so the old problem
of inalienability has largely disappeared. (Exhibit 1({1), at 39.) The
Prefatory Note of USRAP contains this interesting analysis:

One of the early objections to wait-and-see should be
mentioned at this point, because it has long since been put
to rest. It was once argued that wait-and-see could cause
harm because it puts the validity of property interests in
abeyance —- no one could determine whether an interest was
valid or not. This argument has been shown to be false.
Keep in mind that the wait-and-see element is applied only to
interests that would be invalid were it not for
wait-and-see. Such interests, otherwise invalid, are always
nonvested future Interests. It is now understood that
wait-and-see does nothing more than affect that type of
future interest with an additional contingency. To vest, the

other contingencies must not only be satisfied —— they must
be satisfied within a certain period of time. If that period
of time ~- the allowable waiting period — is easily

determined, as it is under the Uniform Act, then the
additional contingency causes no more uncertainty in the
state of the title than would have been the case had the
additional contingency been originally expressed in the
governing instrument. It should also be noted that only the
status of the affected future interest in the trust or other
property arrangement is deferred. In the interim, the other
interests, such as the interests of current income
beneficiaries, are carried out in the normal course without
obstruction.

The staff concludes that this is not a gignificant problem. To
the extent that there is a problem in limited situations, such as
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donative ocptions, we should be able to deal explicitly with then.
There does not seem to be a general problem of uncertainty of title

Since future Iinterests are almost exclugively in trust,

Cy pres

Cy pres is involved in both existing law and USRAP. It is termed
immediate cy pres in California, because it is assumed that the
litigation over the validity of the disposition will take place sconer
rather than later and cy pres will be applied under Civil Code Section
715.5. Professor Niles cites immediate cy pres as the chief reason for
preferring California law over wait-and-see, especially USRAP.
(Exhibit 6, at 221.)

Professor Waggoner compares the operation of cy pres under
California law and USRAP using two recent perpetuity cases in Exhibit
9(c), at 250-57. In sum, in a Mississippi case (Anderson) involving a
trust to last for 25 years from the date of admission of the will to
probate, he suggests that California courts would reform the instrument
to reduce the 25-year perioed to 21 years in order to avoid violating
the rule. USRAP however would leave the disposition alone. Litigation
would be unnecessary and the courts would not be called upon to apply
cy pres. (Professor Waggoner alsoc discusses a more complicated
Maryland case (Arrowsmith), where the result under immediate cy pres is
not known, but it would involve the cost and delay of a lawsuit in any
event., )

Professor Dukeminier concludes that USRAP will result in more, not
less, litigation than under immediate cy pres, in part because USRAP
will save badly drafted trusts which are licigation breeders. (Exhibit
10, at 259.) Professor McGovern also characterizes the litigation
reduction argument for USRAP as a "mirage." (Exhibit 6, at 220.)
Professor TIukeminier suggests that TUSRAP will open the door to
litigation over who is included in a gift to a class, such as "for the
issue of Rina,” as 1llustrated by a recent Nebraska case (Criss).
(Exhibit 10, at 259-60.) Professor Dukeminier argues that a California
court under GCivil Code Section 715.5 would close the class of issue as
of the testator's death in order to avoid a violation of the Rule. He

goes on to suggest that the trust would continue for 90 years under
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USRAP and that gquestions of including adopted issue, illegitimate
issue, stepchildren, children adopted out of the family, etc., will
arise and spawn litigation.

Professor Waggoner disputes this conclusion, arguing that the
court would close the class of issue as of the testator's death under
USRAP, the same as under California law, by reforming the instrument to
satisfy the Rule. (Exhibit 11, at 261-82,) He notes that USRAP does
net cause additional 1litigation in this type of case, since the
question of determining the class of issue would arise under any
perpetulties scheme. It is also Interesting to note that Nebraska
adopted USRAP after Criss was decided.

The contest between immediate cy pres and deferred cy pres may be
seen as clome to a tossup, with both =sides able to devise scenarios
1llustrating the success or failure of one or the other scheme. Much
speculation is involved in this dispute, since we do not have a lot of
actual cases to consider. The argument tends to have a hypothetical
aura. When the dust settles, however, the staff is impressed by the
arguments that problems can work themselves out under wait-and-see and

that some litigation is necessary under any scheme.

Does deferred cy pres under USRAP present evidentiary problems?

If litigation is to occcur under any scheme, then, the opponents of
deferred cy pres argue that it 1is far better to litigate at the
beginning than at the end of the peried covered by the disposition.
(See, e.g., Bloom, Exhibit 4, at 154 [62 Wash. L. Rev. 46]; Dukeminier,
Exhibit 7, at 230.) Professor Bloom even suggests that "unborn
lawyers” will constitute a "class of unintended beneficiaries” of
deferred cy pres. Team 1 of the Executive Committee of the State Bar
Estate Planning, Trust and Probate Law Section notes the concern that
evidence of the donor's intent can evaporate after 90 vyears in cases
where reform 1s necessary. (Exhibit 12, at 300.)

Several answers can be given to this concern. First, the need to
construe an instrument after 90 years should be exceedingly rare, since
most dispositions will have run according to their terms before the
90-year period expires. Second, Section 3 of USRAP (draft Section
21220) calls for the court to "reform a disposition in the manner that
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most closely approximates the transferor's manifested plan of
distribution." The manifested plan does not seem to include extrinsic
evidence, although if there 1s continuing doubt on this point, it could
be clarified in the statute or comment. Third, cy pres under USRAP is
not necessarily deferred until the end of the maximum 90-year period.
Litigation may occur under Section 3 of USRAP when the share of a class
member is to take effect in ‘"possession or enjoyment" or if a

contingent interest is sure to vest, but not within the 90-year perlod.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Tentative Recommendation
Proposing the
UNIFORM STATUTORY RULE AGAINST PERPETUITIES

Background

The common law rule against perpetuities, as developed in England
beginning in the 17th Century, invalidated attempts to create interests
in property that would remain contingent for more than the lives of
certain people alive when the interest was created plus 21 years. The
rule is now mest commenly known in Professor Gray's formulation: “Fo
interest 1s good unless it must vest, if at all, not later than 21
years after some life in being at the creation of the interest."l &
central purpose of the rule is to mediate between those who seek to tie
up their property for generations 1Into the future and future
generations who wish te centrol the property, free of the dead hand.

In general, the rule permits a person to create property interests
that will vest in his or her grandchildren and require them to survive
until 21 years of age, but not to create interests that will wvest only
in great grandchildren.2 The common law rule can operate harshly,
however, since it invalidates a disposition if there iz any conceivable
possibility that it will viclate the rule, regardless of whether it is
likely to do so, and regardless of how reascnable the disposition
appears. Individuals who draft their own wills or trusts without
expert advice can easily run afoul of the rule, but many lawyers have
alsc failed the test, notwithstanding the prominent position the rule

enjoys in the law school curriculum.3

1. J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942).

2. See Halbach, Rule Against Perpetuities, in California Will Drafting
Practice § 12.30, at 566 (Cal, Cont. Ed., Bar 1982).

i3, See, e.g., Lucas v, Hamm, 56 Cal. 2d 583, 592, 364 P.2d 685, 15
Cal. Rptr. 821 (1961) ("[Flew, if any, areas of the law have been
fraught with more confusion or concealed more traps for the unwary
draftsman").
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The history of the rule against perpetuities in California is
convoluted and confusing. From the early constitutional provision that
"[n]Jo perpetuities shall ©be allowed except for eleemosynary
purposes,"4 the rule has developed through decades of judicial
interpretation, backtracking, and refinement, and periodic legislative
attempts at clarification.’ California law includes the common law
rule against perpetuities, with its lives in being plus 21 years,6 as
well as an alternative 60-year peried in gross.7 The harshness of
judging the validity of nonvested interests at the time of their
creation 1is mitigated by a cy pres provision permitting reform of
instruments to avold violation of the rule.® Knowledgeable lawyers
will alsc insert a perpetuities savings clause as appropriate to avoid

violating the rule against perpetuities.

4. Former Cal Const. art. XX, § 9 (repealed 1970); now stated in Civ.
Code § 715.

5. See generally 4 B. Witkin, Summary of California Law Real Property,
§§ 377-404, at 568-92 (9th ed. 1987); Halbach, Rule Against
Perpetuities, in California Will Drafting Practice §§ 12.1-12.54, at
547-79 (GCal. Cont. Ed. Bar 1982); Halbach, id., §§ 12.1-12.54, at
215-20 {Cal. Gont. Ed, Bar Supp. 1988); Simes, Perpetuities in
California Since 1951, 18 Hastings L.J. 247 (1967); Taylor, A Study
Relating ¢o the "Vesting” of Interests Under the Rule Against
Perpetuities, 9 Cal. L. Revision Comm’'n Reports 909, 910-15 (1969);
Comment, Rule Against Perpetuities: The Second Restatement Adopts Wait
and See, 19 Santa Clara L. Rev. 1063, 1081-91 (1979); Note, California
Revises the Rule Against Perpetuities--Again, 16 Stan. L. Rev. 177-90
{1963).

6. Clv. Code § 715.2. The section is guoted in the text infra.
7. GCiv., Code § 715.6 provides as follows:
715.6. Ko interest in real or personal preperty which

must vest, 1f at all, not later than 60 years after the
creation of the interest violates Section 715.2 of this code.

8. Civ. Code § 715.5.
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National movements for reform of perpetuities law have culminated
in the Uniferm Statutory Rule Againat Perpetuitiesg, approved by the
National Conference of Commissioners on Uniform State Laws in 1986.10
In the three years since it was approved, the Uniform Statute has been
enacted in ten states -- Comnecticut, Florida, Massachusetts, Michigan,
Minnesota, Montana, Nebraska, Nevada, Oregon, and South Carolinall __
and is under consideration in others.

The Uniform Statute has two principal wvirtues. It provides a
simple, easily administered rule and it offers the best hope for
achieving uniformity among the states.

Summa of USRA

The Uniform Statute retains the common law rule against
perpetuities as a validating rule,l2 but suspends its operation as an

invalidating rule for a 90-year walt-and-see period running from the

9, Unif, Statutory Rule Against Perpetuities (1986), B8A U.L.A. 132
{Supp. 1989) [hereinafter cited as "USRAP" or "Uniform Statute®].

10. USRAP has also been approved by the House of Delegates of the
American Bar Assoclation, the Board of Regents of the American College
of Probate Counsel, and the Board of Governors of the American College
of Real Estate Lawyers.

11. See 1989 Conn, Acts 44; Fla, Stat. Ann. § 689.225 (West Supp.
1989); 1989 Mass. Acts 668; Mich. Comp. Laws Ann., §§ 554.71-554.78
{West Supp. 1990); Minn. Stat. Amn., §§ 501A.01-501A4.07 {West Supp.
1989); Mont. Code Ann. § 70-1-406 (19 ); Neb. Rev. Stat. §§ 76-2001 to
76-2008 (19 ); Nev, Rev, Stat. §§ 111,103-111.1035 (Supp. 1988); S.C.
Code Ann. §§ 27-6-10 to 27-6-70 (Law. Co-op Supp. 1988).

12. The Prefatory Hote to USRAP distinguishes between the validating
and invalidating sides of the common law rule as follows:

validating 5ide of the Common-law Rule: A nonvested property
interest 1s wvalid when it is created (initially valid) if it
is then certain teo vest or terminate {(fall to vest) — one or
the other -- no later than 21 years after the death of an
individual then alive,

Invalidating Side of the Common-law Rule: A nonvested
property interest is invalid when it is created (initially
valid) if there is no such certalnty.
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-creation of the interest.l3 The 90=year walting periocd was chosen by
the Uniform Dfafting Committee as an approximation of (or proxy for)
the common law period of lives in being plius 21 years.l4 On petition
of an interested person, a court may exercise a cy pres power to reform
the disposition to approximate the donative transferor's manifested
prlan of distribution. The right of reformation deces not arise umtil it
is necessary. Generally, a disposition that wviclates the common law
rule is not in need of reformation until the 90-year period expires or,
in the case of a class gift, when a member of a class is entitled to
enjoyment of a share before the explration of the 90-year period.15

The Uniform Statute would alsc make other changes which are
discussed below and in the comments to the sections in the proposed

legislation.

USRAP and California Law Compared

Statement of the Rule Against Perpetuities
Civil Code Section 715.2 provides the basic California rule in the

following language:

715.2, Ko interest in real or personal property shall
he good unless it must wvest, 1f at all, not later than 21
years after some 1life in being at the creation of the
interest and any perlecd of gestation involved in the
situation to which the limitation applies. The 1l1lives
selected to govern the time of vesting must not be so
numerous or so situated that evidence of thelr deaths is
likely to be unreasonably difficult to obtain. It 1is
intended by the enactment of this section to make effective
in this State the American common-law rule against
perpetuities.

13. For a fuller discussion, see the Prefatory Note to USRAP,

14, For background on the 90-year period, see Waggoner, The Uniform
Statutory Rule Against Perpetuities, 21 Real Prop. Prob. & Tr. J, 569,
575-90 (1986); Waggoner, The Uniform Statutory Rule Against
Perpetuities: The Rationale of the 90-Year Waiting Period, 73 Cornell
L. Rev. 157 (1988).

15. Reformation may also be had before the expiratiocn of the 90-year

period in the unlikely case where an interest can vest beyond the
90-year pericd but not before, See USRAP § 3(3) and comment.

b
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The Unifoerm Statute provides a simplified form of this rule, holding
that a "nonvested property interest is 1nvalid"” unless '"when the
interest is created, it is certain to vest or terminate no later than
21 years after the death of an individual then alive" or it "vests or
terminates within 90 years after its creation,"l6 Thus, the common
law rule against perpetuities continues as a validating principle, but
its invalidating side is postponed in operation for the 90-year wailting
period. No major changes would be made in the validating side of the
rule by substituting the language of the Uniform Statute for the
California provision.17

Cy Pres
In 1963, California enacted a cy pres rule permitting reformation

of a disposition of property that otherwise would viclate the rule
against perpetuities "if and to the extent" that it can be reformed or
construed to comply with the rule and to give effect to the general
intent of the creator of the interest "“whenever that general intent can
be ascertained."18 Reformation can take place at any time after
creation of the interest. Although the ey pres rule provides an
opportunity to avoid some harsh applications of the rule against
perpetuities, its rellance on Judicial remedies is inefficient and
expensive.

The Uniform Statute also provides a cy pres rule, as noted above,
but makes resort te it unlikely because the 90-year waiting peried
ghould sclve most of the problems before reformation would be
necessary. Since the common law rule does not act to invalidate a

disposition until the 90-year period has explred, the right of

16. See USRAP § 1(a). Special applications of the rule are provided
for powers of appeointment. See USEAP § 1{(b)-{c).

17. The subsidiary doctrines of the common law rule are approved or
disapproved in a comment tc Section 1 of USRAP. A revised form of this
comment is set out in the Background to Probate Code Section 21201 of
the proposed leglslation infra.

18. Civ. Code § 715.5; see also Note, California Revises the Rule
Against Perpetuities —- Again, 16 Stan. L, Rev., 177, 186-90 (1963).
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~reformation under the Uniform Statute-does not generally arise until it
becomes useful, i.e., at the end of the waiting period. However, in
the case of a class gift, where a member of a class is entitled to
enjoyment of a share before that time, the disposition may be reformed
on petition of an interested person. The cy pres standard under the
Iniform Statute differs from the California standard, providing for
reformation in the manner that "most closely approximates the

transferor’'s manifested plan of distribution.”19

Exclusions from Rule

By common law and statute, some types of interests are ezcluded
from the coverage of the rule against perpetuities. The Uniform
Statute explicitly excludes a variety of interests and in some respects
would change California law.

Commercial Transactions. The California rule has been applied to

commercial transactions, e.g., where a Jlease 1is to commence on
completion of construction.20 The Uniform Statute does not apply to
commercial (nondonative) transactions.2l The period of a 1life in
being plus 21 years is not relevant to commercial transactioms.22 It
makes no sense to apply a rule based on family-oriented donative
transfers to interests created by contract whose nature is determined
by negotiations between the parties, Limitations on the duration of
commercial interests is better handled directly.23

16, USRAP § 3; see also Waggoner, The Uniform Statutory Rule Against
Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 595-98 (1986).

20. See, e.g., Wong v. Di Grazia, 60 Cal. 2d 525, 386 P.2d 817, 35
Cal. ERptr. 241 (1963); Haggerty v. Oakland, 161 Cal. App. 2d 407, 326
P.2d 957 (1958).

21. See USRAP § 4(1) and comment.

22. See Waggoner, The Uniform Statutory Rule Against Perpetuities, 21
Real Prop. Prob. & Tr. J. 569, 599-600 (1986).

23. See, e.g., Civ, Code §§ 717-719 (limitations on duration of
leases), 882.020-882.040 (ancient mortgages and deeds of trust}),
883.210-883.270 (termination of dormant mineral rights).
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Charitable Djigpositions, - California law has always permitted
perpetuities for eleemosynary purposes.2? The Uniform Statute also
excludes interests held by "a charity, government, or govermmental
agency or subdivision, if the nonvested property interest is preceded
by an interest held by another charity, government, or governmental
agency or subdivision."23

Insurance and Retirement Plans By statute, California exempts

trusts of hospital service contracts, group 1life insurance, group
disability insurance, group annuities, profit-sharing, and retirement
plans from the rule against perpetuities.26 The Uniform Statute
exempts similar oproperty interests from the statutory rule against
perpetuities in different language.27 The recommended 1legislation
would continue much of the California language in addition to the
exemption in the Uniform Statute.

Additional Exemptions, The Uniform Statute provides other
explicit exemptions from the rule, including a fiduciary's
administrative powers <{(as opposed to distributive powers),28 a
trustee's discretionary power to distribute principal Tbefore
termination of a trust to a beneficlary having an indefeasibly vested
interest in income and principal,2? a power to appoint a fiduciary,30
and any property Iinterest, power of appointment, or arrangement that

was not subject to the common law rule against perpetuities.3l

24, Clv. Code § 715 (continuing former Cal. Const. art. XX, § 9); see
also 4 B. Witkin, Summary of Califeornia Law Real Property § 399, at
587-88 (9th ed. 1987).

25. See USRAP § 4(5).

26. Civ., Code §§ 715.3, 715.4.

27. TUSRAP § 4(6).

28, USRAP § 4(2). This provision specifically lists the power to
sell, lease, or mortgage property, and the power to determine principal
and income.

29. USEAP § 4(4).

30. TUSRAP § 4(3).

31. USRAP § 4(7).




Staff Draft

Prospective Application
The Uniform Statute would apply only to dispositions made after

the operative date, except that the reformation provision would apply
to pre-operative date dispositions.32 This is not a major change in

California law, since California already has a reformation provision.

Illustration

The operation of the common law, the California rules, and the
Uniform Statute can be seen by way of an example: Suppose that A gives
property in a testamentary trust to his daughter D for life, and the
remainder te D's children who reach 25. Assume that D is alive at A's
death.

This disposition would fall under the common law rule since the
remainder interest could fail to vest within 21 years after the D's
death,

Under California law, the interest could be saved by a petition to
reform the disposition under Civil Code Section 715.5 to accomplish A's
general intentions. The court could reduce the required age of D's
children from 25 to 21 years.33 Or, in appropriate circumstances, the
will might be construed to provide that the remainder beneficiaries
included only A's grandchildren alive at A's death.3% Legal scholars
have also wurged that courts consider inserting an appropriate
perpetulties saving clause in the course of reformation to preserve the

25-year contingency where possible.3%

32, TUSRAP § 5.

33. BSee, e.g., Estate of Ghiglia, 42 Cal. App. 3d 433, 442-43, 116
Cal. Rptr. 827 (1974) (required age reduced from 35 to 21 years).

34. GSee, e.g., Estate of Grove, 70 Cal. App. 3d 355, 363-65, 138 Cal.
Rptr. 684 (1977).

35. See, e.g., Dukeminier, 7The Uniform Statutory Rule Against
Perpetuities: Ninety Years in Limbo, 34 UCLA L, Rev., 1023, 1071-72
(1987} {insert saving clause immediately when disposition found to
violate rule); Restatement ({Second) of Property (Donative Transfers)
§ 1.5 comment d & Reporter's Note 5 (1983) (reformation in age
contingency situations at end of wait-and-see period).
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" Under the Uniform Statute, we would wait up to 90 years following
A's death to see 1f the rule has been violated. In a normal case, this
will be more than enough time and the property will pass as
directed.3® If the rule 1s wvioclated at the end of the waiting pericd,
such as where a grandchild was born after A's death and will not reach
age 25 before the 90th anniversary of A's death, reformation would be
appropriate under the Uniform Statute,37

Conclusion

The Commission recommends adoption of the Uniform Statute in
California for a number of reasons.32 The Uniform Statute (1)
provides an easily administered rule, eliminating a2 number of
complexities and ambiguities associated with the traditional rule, (2)
offers the prospect for a significant degree of unity among the states,
(3} eliminates the inappropriate coverage of commercial transactions
from the rule, (4) reinforces the cy pres approach that is already a
part of California law, and (5) avolds the need to 1litigate the
valldity of dispositions that willi work out within the 90-yesr

wait-and-see pericd.

36. For a more detailed discussion of this type of case, see Example
(3) in the comment to USAP § 3 (set out in revised form in the
Background to Probate Code Section 21220 of the proposed legislation
infra).

37. Reformation may take place under USRAP before the 90-year period
has expired since some of A's grandchildren may be have reached age
25, These grandchildren would be entitled to petition for reformation
and it would be appropriate for the court to hold the share of the
grandchild under 25 until the 90th anniversary of A's death.

38. See also the study by the Commission's consultant on this subject,
Charles A. Collier, Jr., The Uniform Statutory Rule Against
Perpetuities (February 1989) (on file at Commiasion's office).
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Prohate Code §% 21200-21231 (added), Uniform Statutory Rule Against

Perpetuities and Related Provisions

Note. We have tentatively located USRAP in Division 11 of the new
Probate Code concerning “Construction of Wills, Trusts, and Other
Instruments.” This seems logical, particularly since most of the trust
statules are in the Probate Code and perpetuities law relates mainly ¢o
trusts. There is alsc more room for USRAP here than in the Civil Code.

This draft also includes edited versions of the official comments
from USRAP, which are set out in the Appendix. Much of the material in
the official comments 1s ismportant and useful, but other material is
irrelevant or repetitious, or is directed toward those considering
enactment of USRAP instead of to practitioners or courts seeking
guidance after its enactment. Accordingly, the staff has edited these
comments Lo eliminate nonrelevant material and to refer to the section
numbers of the proposed draft, instead of to the Uniform Statute, This
will make the relevant parts of the Uniform Statute comments readily
accessible to California practitioners,

PART 2. PERPETUITIES
CHAPTER 1. UNIFORM STATUTORY RULE AGAINST PERPETUITIES

Article 1., General Provisions

§ 21200, Short title
21200. This chapter shall be known and may be cited as the

Uniform Statutory Rule Against Perpetuities.

Comment, Section 21200 provides a short title for this chapter
and is the same as Section 6 of the Uniform Statutory Rule Against
Perpetuities (1986). As to the construction of uniform acts, see
Section 2(b).

21201, Common law rule against perpetulties superseded
21201. This chapter supersedes the common law rule agalnst
perpetuities.

Comment. Section 21201 is the gsame in substance as part of
Section 9 of the Uniform Statutory ERule Against Perpetuities (1986).
This chapter supersedes the common law rule against perpetuities, which
was specifically Incorporated inte Califoernia law by former Civil Code
Section 715.2. This chapter and Chapter 2 (commencing with Section
21230) also supersede the statutory provisions relating to perpetuities
in former Civil Code Sections 715-716.5 and 1391.1-1391.2,
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~ -+ - Background. -For background on--Section 21201, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 31 infra.

Note. The conclusive presumption of fertility -- the *fertile
octogenarian” -- is a subsidiary common law rule that would be
continued under this section. (See the discussion in the Appendix at
page 32.}) It should be remembered that the Commission modified this
rule in the Trust Law as it relates to trust termination. Probate Code
Section 15406 provides: "In determining the c¢lass of beneficiaries
whose consent is necessary to modify or terminate & trust pursuant to
Sectiion 15403 or 15404, the presumption of fertility is rebuttable.”

§ 21202. Prospective application
21202. (a) Except as provided by subdivision (b), this chapter

applies only to nonvested property interests and powers of appointment
created on or after the operative date of this chapter. For purposes
of this section, a nonvested property interest or a power of
appointment created by the exercise of a power of appointment is
created when the power is irrevocably exercised or when a revocable
exercise becomes irrevocable. )

(b) If a nonvested property Interest or a power of appointment was
created bhefore the operative date of this chapter and is determined in
a judieclal proceeding, commenced on or after the operative date of this
chapter, to vioclate this state's rule against perpetuities as that rule
exlasted before the operative date of this chapter, a court on petiticn
of an Iinterested person may reform the disposition in the manner that
most closely approximates the transferor's manifested plan of
distribution and is within the 1limits of the rule against perpetuities
applicable when the nonvested property interest or power of appointment
was created,

Comment. Section 21202 is the same in substance as Section 5 of
the Uniform Statutory Rule Against Perpetuities (1986). Under Section
21202, the new statutory rule against perpetuities applies only
prospectively, except as provided in subdivision {b). The application
of the reformation rule to preexisting interesats is consistent with the
reformation power under former Civil Code § 715.5.

Background adapted from Prefatcry Note to Uniform Sctatute),
Section 21202 provides that the statutory rule against perpetuities
applies only to nonvested property interests or powers of appointment
created on or after this chapter's operative date. Although the
statutory rule does mnot apply retroactively, Section 21202(b)
authorizes a court to exercise its equitable power to reform
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instruments that contain a viclation - of the former rule against
perpetuities and to which the statutory rule does not apply because the
of fending property Iinterest or power of appointment was created before
the operative date of this chapter. Courts are urged to consider
reforming such dispositions by judicially inserting a saving clause,
since a saving clause would probably have been used at the drafting
stage of the disposition had it been drafted competently.

For additional background on Section 21202, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 37 infra,

Note. The Uniform Statute takes a conservative approach and
applies the 90-year waiting period and other aspects of the statutory
rule only to nonvested interests created after the operative date of
the new statute. It does, however, apply the reformation rule to
interests that violate the state’s preexisting perpetuities rule. In
the interest of uniformily, the draft statute adopts the Uniform
Statute’s approach, but the Commission should consider whether the
Uniform Statute should apply retroactively. The main effect would be
to avoid the need to reform interests that violate the rule until %0
years after creation of the interest {or earlier in some cases
discussed in draft Section 21220 and Comment}). This approach would not
invalidate any inferesi valid under prior lew. I+ should not reopen
any matters where the interest had been held invalid before the
operative date. Nor would it disturd any settlements that had been
made under prior law.

A distinct advantage of applying the new statute to all nonvested
interests in exiséence on the operative date is that lawyers and judges
will not have to keep two different bodies of law in mind, The
Commission has taken the approach in other statutes of applying the new
law to existing relationships to the extent possible. In this case, if
the effect of retroactive application would be to invalidate interests
valid under prior law, then it would not be appropriate. However, the
effect of retroactive application in this statute would be to avoid
invalidating existing inlerests and to avoid the need to commence
judicial proceedings to reform the interest until the 90-year period
had expired.

The following draft section would make USRAP apply to interests
created before its operative date:

21202 lternativ Application of ch r

21202. (a) Except as provided in subdivision (b), this
chapter applies to nonvested property interests and powers of
appointment regardless of whether they were created before,
on, or after the operative date of this chapter.

(b) This chapter does not apply to any nonvested
property interest or power of appointment the validity of
which has been determined in a judicial proceeding or by a
settlement among interested persons.

(k) If a nonvested property interest or a power of
appointment was created before the operative date of this
chapter and is determined in a judicial proceeding, commenced
on or after the operative date of this chapiter, to violate
this state's rule against perpetuities as that rule existed
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- before the -operative date  of ~this chapter, a court on
petition of an interested person may reform the disposition
in the manner that most closely approximates the transferor’s
manifested plan of distribution and is within the limits of
the rule against perpetuities applicable when the nonvested
property interest or power of appoiniment was created.

Comment. Subdivision (&) of Section 21202 applies the
new statutory rule against perpetuities to nonvested
interests whether created before or after the operative date
of this chapter, except as provided in subdivision (b). This
differs from Section 5 of the Uniform Statutory Rule Against
Perpetuities (1985).

Subdivision (b) is consistent with the first sentence of
the general rule provided in Section 3(e}). No liability
attaches to actions taken under former law that would have
been differently determined under this chapter. See Section
3(f}. The application of this chapter to pending proceedings
is governed by Section 3(h).

Article 2, Statutory Rule Against Perpetuities

2120 Statuto rule alnst perpetuities as to nonvested opert
interests

21205. A nonvested property interest is invalid unless one of the
fellowing conditione is satisfied:

(a) When the interest is created, it 1s certain to vest or
terminate no later than 21 years after the death of an individual then
alive.

(b) The interest either vests or terminates within 90 years after
its creation.

Comment, Section 21205 is the same in substance as Section 1(a)
of the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as 1life in being).

Background {adapted from Prefato Note to Uniform Statute). This
article sets forth the statutory rule againat perpetuities (statutory
rule), The statutory rule and the other provisions of this part
supersede the common law rule against perpetuities (common law rule)
and replace the former statutory version. See Section 21201, Section
21205 deals with nonvested property interests; Sections 21206 and 21207
deal with powers of appointment.

Subdivision (a) of Section 21205 codifies the validating side of
the common law rule. In effect, subdivision (a) provides that a
nonvested property interest that is valid under the common law rule is
valid wunder the statutory rule and can be declared so at its
inception. 1In such a case, nothing would be gained and much would be
lost by invoking a waiting period during which the validity of the
interest or power is in abeyance.
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Subdivision {b) -establishes the- walt-and-see rule by providing
that an interest or a power of appointment that is not validated by
subdivision (a), and hence would have been invalid under the common law
rule, is nevertheless valld if it does not actually remaln nonvested
when the allowable 90-year waiting period expires.

For additional background on Section 21205, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986}, see the Appendix at page 41 infra.

Note. Draft Sections 21205-21207 set ouf the basic statutory rule
against perpetuities with the validating common law rule in subdivision
(a) and the 90-year waiting period in subdivision (b). It should be
noted that the 90-year period has been subject to some vigorous
criticism, (See¢ the article by Professor Dukeminier attached to
Memorandum 90-22 as Exhibit 2.) The 90-year period was arrived at by
adding the statistical life expectancy of a six-year-old (69.6) with 21
and rounding down. Professor Dukeminier disputes the selection of a
six~-year-old, and suggests that in actual cases, the youngest life in
being might just as well be 20, 30, 40, or 50, in which case 90 years
is overlong. He suggests that empirical studies of perpetuities cases
would give a belter number. In any event, Professor Dukeminier arques
against a fixed statutory waiting period and prefers the lives-in-being
approach which adjusts the period of the rule for the circumstances of
the case. He is also concerned that the common law rule will fade and
ultimately disappear since it has no invalidating function under
USRAP. In this regime, Professor Dukeminier suggests, there will be a
temptation to make family trusts last for the full 90-year period.

Professor Waggoner defends the 90-year period in his article
attached as Exhibit 3 to Memorandum 90-22, He argues an empirical
study of actual cases would not be useful because the facts are not
sufficiently stated in the opinions. 2s for the length of the period,
he also suggests that the increase in life expectancy resulils in an
increase in the permissible period of the common law over the time
period thought acceptable by commentators in earlier gencrations.
Professor Waggoner concedes that a statutory waiting period does not
replicate the self-adjusting function of the common Ilaw rule, but
counters that this is outweighed by the advantages of USRAP -- the
90-year waiting period is *"litigation free, easy to determine, and
unmistakable.” He also notes that the 90-year period is intended to
provide a margin of safety, but that interests that vest in a shorter
time will continue to do so without using the remainder of the 90 years,

Comment C.1 to Section 1 of USRAP notes that jurisdictions
"adopting this Act are . . . strongly urged not ¢to adopt a different
period of time,”

§ 21206, Statutory rule againgt perpetuities as to general power of
appointment not presently exercisable  because of condition

precedent
21206. A general power of appointment not presently exercisable

because of a condition precedent is invalid unless one of the fellowing

conditions is satisfied:
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{(a) When the power is created, the condition precedent is certain
to be satisfied or become impossible to satisfy no later than 21 years
after the death of an individual then zlive.

(b) The condition precedent either 1s satisfled or becomes
impossible to satisfy within 90 years after its creation.

Comment. Section 21206 is the same in substance as Section 1(b)
of the Uniform Statutory Rule Against Perpetuities {(1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as 1life in being).

Background (adapted from Prefatory Note to Uniform Statute), This

article sets forth the statutory rule against perpetuities (statutory
rule). The statutory rule and the other provisions of this part
supersede the common law rule against perpetuities (common law rule)
and replace the former statutory version. See Section 21201. Section
21205 deals with nonvested property interests; Sections 21206 and 21207
deal with powers of appeintment.

Subdivision (a) of Section 21206 codifies the validating side of
the common law rule. In effect, subdivision (a) provides that a power
of appointment that is valid under the common law rule is valid under
the statutory rule and can be declared so at its inception. In such a
case, mnothing would be gained and much would be lost by invoking a
waiting period during which the wvalidity of the interest or povwer 1s in
abeyance,

Subdivisien (b) establishes the wait-and-see rule by providing
that an interest or a power of appointment that 1s not validated by
subdivision (a), and hence would have been invalid under the common law
rule, is nevertheless valid 1f the power ceases to be subject to a
condition precedent cor is no longer exercisable when the allowable
90-year waiting period expires.

For additional background on Section 21206, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986}, see the Appendix at page 52 infra.

21207 Statuto rule against perpetuities as to nongeneral power of

appointment or general testamentary power of appointment

21207. A nongeneral pover of appointment or a general
testamentary power of appointment i1is invalid unless one of the
following conditions 1s satisfied:

{(a) When the power 1s created, it is certain to be irrevocably
exercised or otherwise to terminate no later than 21 years after the
death of an individual then alive.

(b) The power is irrevocably exercised or otherwise terminates
within 90 years after its creation.

Comment, Section 21207 is the same in substance as Section 1(c)
of the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as life in being).
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- Background (adapted from Prefatory ‘Note to Uniform Statute). This
article sets forth the statutory rule against perpetuities (statutory
rule). The statutery rule and the other provisions of this part
supersede the common law rule against perpetuities {common law rule)
and replace the former statutory version. See Section 21201. Section
21205 deals with nonvested property interests; Sections 21206 and 21207
deal with powers of appointment.

Subdivision {(a) of Section 21207 codifies the validating side of
the common law rule. 1In effect, subdivision (a) provides that a power
of appointment that is valid under the common law rule is valid under
the statutory rule and can be declared so at its inception. 1In such a
case, nothing would be gained and much would be lost by invoking a
waiting period during which the validity of the interest or power is in
abeyance.

Subdivision (b) establishes the wait-and-see rule by providing
that an interest or a power of appointment that is not validated by
subdivision (a), and hence would have been invalid under the common law
rule, is nevertheless wvalid if the power ceases to bhe subject to a
condition precedent or is no longer exercisable when the allowable
90-year walting period expires.

For additional background on Section 21207, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 52 infra.

§.21208, Posgibility of posthumous birth disregarded

21208. In determining whether a nonvested property interest or a
power of appointment ig valid under this article, the possibility that
a child will be born to an individual after the individual's death is
disregarded.

Comment. Section 21208 is the same in substance as Section 1{d)
of the Uniform Statutory Rule Against Perpetuities (1986).

Background, For background on Section 21208, adapted from the
cfficial comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 60 infra.

Article 3, Time of Creation of Interest

2121 When nonvested property interest or power of appcintment
created

21210. Except as provided in Sections 21211 and 21212 and in
subdivision (a) of Section 20202, the time of creation of a nonvested
property intereat or a power of appointment is determined by other
applicable statutes or, if none, under general principles of property

law.

Comment., Section 21210 is the same in substance as Section 2(a)
of the Uniform Statutory Rule Against Perpetuities {1986), with the
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addition of the reference to other statutory provisions. This section
supersedes former Civil Code Section 1391.1(b).

Background (adapted from Prefatory Note to Uniform Statute)., This
article defines the time vhen, for purposes of this chapter, a
nonvested property interest or a power of appointment is created. The
period of time allowed by Article 2 (commencing with Section 21205)
(statutory rule against perpetuities) is marked off from the time of
creation of the nonvested property interest or power of appointment in
question. Section 21202, with certain exceptions, provides that this
chapter applies only to nonvested pProperty interests and powers of
appointment created on or after the operative date of this chapter.

For additional background on Section 21210, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986}, see the Appendix at page 61 infra.

Note. Michigan also revised this provision of the Uniform Statute
to refer to the "statutory or cosmon law.” See Mich. Stat. Ann.
§ 26.48(3) subd. (1),

§ 21211, Postponement of time of creation of nonvested property

interest or power of appointment in certain cases

21211. For purposes of this chapter:

(a) If there is a person who alone can exercise a power created by
a governing instrument to become the unqualified beneficial owner of
(1) a nonvested property interest or (2) a property Interest subject to
a power of appointment described in Section 21206 or 21207, the
nonvested property interest or power of appointment is created when the
power to become the unqualified beneficial owner terminates.

(b) A joint power with respect to community property held by
individuals married to each other is a power exercisable by one person
alone,

Comment. Section 21211 is the same in substance as Section 2(b)
of the Uniform Statutory Rule Against Perpetuities (1986). Section
21211(a) supersedes former Civil Code Sections 716 and 1391.1(a). The
reference to the Uniform Marital Property Act in Section 2(b) of the
Uniform Statutory Rule Against Perpetuities 1s not included in Section
21211(b) because it is unnecessary in light of the definition of
community property in Section 28, See the Comment to Section 28,

Background (adapted from Prefatory Note to Uniform Statute),
Section 21211 provides that, if one person can exercise a power to
become the unqualified beneficial owner of a nonvested property
interest (or a property interest subject to a power of appointment
described in Section 21206 or 21207), the time of creation of the
nonvested property interest or the power of appointment is postponed
until the power to become unqualified beneficial owner ceases to
exist. This 1s in accord with existing common law.
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For additional- background on 8&ection 21211, eadapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 62 infra.

21212 Time of creation of nonvested operty interest or power of

appointment arising from transfer to trust or other arrangement

21212, For purposes of this chapter, a nonvested property
interest or a power of appointment arising from a transfer of property
to a previously funded trust or other existing property arrangement is
created when the nonvested property interest or power of appeintment in
the original contribution was created.

Comment. Section 21212 is the same in substance as Section 2(c)
of the Uniform Statutory Rule Against Perpetuities {1986).

Background {adapted from Prefato Note to Uniform Statute).
Section 21212 provides that nonvested property interests and powers of
appointment arising out of transfers to a previously funded trust or
other existing property arrangement are created when the nonvested
property interest or power of appointment arising out of the original
contribution was created. This avoids an administrative difficulty
that can arise at common law when subsequent transfers are made to an
existing irrevocable trust. Arguably, at common law, each transfer
starts the period of the rule running anew as to that transfer. This
difficulty is avoided by Section 21212.

For additional background on Section 21212, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 66 infra.

Article 4 Reformation

§ 21220, Reformation

21220. On petition of an interested person, a court shall reform
a disposition in the manner that most closely approximates the
transferor's manifested plan of distribution and is within the 90 years
allowed by the applicable provision in Article 2 (commencing with
Section 21205), 1f any of the following conditions is gatisfied:

(a) A nonvested property interest or a power of appointment
becomes invalid under the statutory rule against perpetulties provided
in Article 2 (commencing with Section 21205).

{(b) A class gift is not but might become invalid under the
statutory rule against perpetuities provided in Article 2 (commencing
with Section 21205), and the time has arrived when the share of any

class member is to take effect in possession or enjoyment,.
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(c) ~A  nonvested property- interest that is not validated by
subdivision (a) of Section 21205 can vest but not within 90 years after
its creation.

Comment, Section 21220 is the same in substance as Section 3 of
the Uniform Statutory Rule Against Perpetuities (1986). Section 21220
supersedes former Civil Code Section 715.5 (reformation or construction
to aveid violation of rule against perpetuities).

Background (adapted from Prefatory HNote to_ Uniform Statute).
Section 21220 directs a court, on petition of an interegted person, to
reform a disposition within the limits of the allowable 90-year period,
in the manner deemed by the court most tlogely to approximate the
transferor's manifested plan of distribution, in three circumstances:
(1) when a mnonvested property interest or a power of appointment
becomes invalid under the statutory rule; (2) when a class gift has not
but still might become invalid under the statutory rule and the time
has arrived when the share of a class member is to take effect in
possession or enjoyment; and (3) when a nonvested property interest can
vest, but cannot do so within the allowable 90-year waiting period. It
is anticipated that the circumstances requisite to reformatfon under
this section will rarely arise, and consequently that this section will
seldom need to be applied.

For additional background on Section 21220, adapted from the
official comments to the Uniform Statutory Rule Agailnst Perpetuities
(1986), see the Appendix at page 67 infra.

Note, The standard applicable under California law and the USRAP
differ. Civil Code Section 715.5 saves dispositions if the instrument
can be reformed or construed to “give effect to the general intent of
the creator of the interest whenever that general intent can be
ascertained.” Section 715.5 also provides that it is to be liberally
construed "to validate such interest to the fullest extent consistent
with such ascertained intent.” USRAP provides for reformation "in the
manmer thet most closely approximates the transferor's manifested plan
of distribution,” but does set out any special rule concerning liberal
construction.

It should also be noted that the USRAP reformation procedure
generally applies only at the end of the 90-year waiting period,
whereas Civil Code Section 715.5 may be invoked at any time. This is a
consequence of the USRAP approach of postponing the invalidating side
of the common law rule for 90 years and is one of the major changes
worked by USRAP,

Article 5., PFxclusions from Statutory Rule Against Perpetuities

§ 21225, Exclusions from statutory rule against perpetuities

21225. This chapter does not apply to any of the following:
(a) A nonvested property interest or a power of appeintment
arising out of a nondonative transfer, except a nonvested property

interest or a power of appointment arising out of (1) a premarital or
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postmarital agreement, (2) a separation or divorce settlement, (3) a
spouse's election, (4) or a similar arrangement arising out of a
prospective, existing, or previous marital Telationship between the
parties, (5) a contract to make or not to reveke a will or trust, (6) a
contract to exercise or not to exercise a power of appointment, (7) a
transfer in satisfaction of a duty of support, or (8) a reciprocal
transfer.

(b) A fiduciary's power relating to the administration or
management of assets, including the power of a fiduclary to sell,
lease, or mortgage property, and the power of a fiduclary to determine
principal and income.

{c) A povwer to appoint a fiduciary.

(d) A discretlionary power of a trustee to distribute principal
before termination of a trust to a beneficiary having an indefeasibly
vested interest in the income and principal.

(e) A nonvested property interest held by a charity, government,
or governmental agency or subdivision, 1f the nonvested property
interest 1s preceded by an interest held by another charity,
government, or governmental agency or subdivision.

(f) A nonvested property interest in or a power of appointment
with respect to a trust or other property arrangement forming part of a
pension, profit-sharing, stock bonus, Thealth, disability, death
benefit, income deferral, or other current or deferred benefit plan for
cne or more employees, independent contractors, or their beneficiaries
or spouses, to vwhich contributions are made for the purpose of
distributing to or for the benefit of the participants or their
beneficlaries or spouses the property, income, or principal in the
trust or other property arrangement, except a nonvested property
interest or a power of appointment that is created by an election of a
participant or a beneficiary or spouse.

(g) A property interest, power of appointment, or arrangement that
was not subject to the common law rule against perpetuities or 1is
excluded by ancther statute of this state.

(h) A trust created for the purpose of providing fer its
beneficiaries wunder hospital service contracts, group life insurance,
group disability insurance, group annuities, or any combination of such

insurance, as defined in the Insurance Code.
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Comment, Subdivisions (a)-(g) of Section 21225 are the same in
substance as Section 4 of the Uniform Statutory Rule Against
Perpetuities (1984). Subdivision (e) supersedes former Civil Code
Section 715 (no perpetuities allowed except for eleemosynary
purposes}. Subdivision (h) restates former Civil Code Section 715.4
without substantive change,

Ba round {adapted from Prefato ote to Unifo Statute
Section 21225 identifies the interests and powers that are excluded
from the Statutory Rule Against Perpetuities. This section is in part
declaratory of existing common law. All the exclusions from the COMMOn
law rule recognized at common law and by statute in this state are
preserved. In line with long-standing scholarly commentary, Section
21225(a) excludes nondonative transfers from the statutory rule. The
rule against perpetuities is an 1inappropriate instrument of social
policy to use as a control on such arrangements. The period of the
rule —~ a l1life in being plus 21 years -- 1is suitable for donative
transfers only.

For additional background on Section 21225, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 73 infra.

Note. With some reluctance, we have continued the language of
Civil Code Section 715.4 in draft Section 21225(h). This is the
cautious approach since it is difficult to determine whether the
uniform language in subdivision (f) covers all of the ground covered by
Section 715.4.

CHAPTER 2. RELATED PROVISIORS

212 Validity of trusts

21230. {(a) A trust is not invalid, either in whole or in part,
merely because the duration of the trust may exceed the time within
which nonvested property interests must vest, if the interest of all
the beneficlaries must vest, if at all, within that time.

(b) If a trust is not limited in duration to the time within which
nonvested property interests must vest, a provision, express or
implied, in the instrument creating the trust that the trust may not be
terminated is ineffective insofar as it purports to be applicable
beyond that time.

(c) If a trust has existed longer than the time within which
nonvesated property interests must vest, the following apply:

{1) The trust shall be terminated upon the request of a majority
of the beneficiaries.

(2) The trust may be terminated by a court of competent

Jurisdiction on petition of the Attorney General or of any person who
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would be affected the termination - if the court finds that the
termination would be in the public interest or in the bhest interest of
a majority of the persons who would be affected by the termination,.

Comment, Section 21230 restates former Civil Code Section 7146.5
without substantive change. The phrase "future interests in property"
has been replaced with "nonvested property interests” to conform to the
terminology of the Uniform Statutory Rule Against Perpetuities (1986)
in Chapter 1 (commencing with Section 21200), The rules governing the
time within which nonvested property interests must vest are provided
in Sections 21205-21207 {statutory rule against perpetulties). For a
discussion of trust termination at the end of the perpetuities period,
see the Background to Section 21201.

§ 21231, Spouse ag life in being

21231, In determining the wvalidity of a nonvested property
interest pursuant to Article 2 (commencing with Section 21205) of
Chapter 1, an individual described as the spouse of a person in being
at the commencement of a perpetuities period shall be deemed a "life in
being" at that time whether or not the individual so described was then
in being.

Comment, Section 21231 restates former Civil Code Section 715.7
without substantive change.

Note, Civil Code Section 715.7 was enacted in 1963 to repudiate
the unborn widow rule. This section has the effect of validating
interests in the usual case where the spouse is a 1life in being and
also in the highly unusual case where the spouse is not a life in
being. This provision would have a very small part to play under the
Uniform Statute since it would save an othsrwise invalid interest only
at the end of the 90-year waiting period. Should this California
reform be preserved to play this role, or should it be retired in the
interest of uniformity?

REP] D SECTIONS CORFO G REVISIONS

Heading for Article 3 (commencing with Section 715) (amended)

SEC. . The heading of Article 3 (commencing with Section 715) of
Chapter 1 of Title 2 of Part 1 of Division 2 of the Civil Code is

amended to read:

Article 3. Restsainks-Upon-Alienatien Duration of Leases
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- Givil Code § 715 {repealed), Perpetuities disallowed -axcept for
eleemosynary purposes

;lis-r-——ne—-pe-ﬁpe-t-u-i-t—i-ea-—hai-l—-be—a—l—lowed——exeeg&—-f—e—r—-e-leemsaynafy
purpeses—

Comment, Former Section 715 is superseded by Probate Code Section
21225(e).

Civil Code § 715.2 (repealed). Rule against perpetuities

?-]:512-7—~-H-0——1-HEEPE&E—-5£——E6&1-—9¥—-P&EBG&&-1-—?fﬁ?e—r—t-}'——ﬁhﬂ-}]r—-b&—gaed
un-]:eas——i-t—-mu&t——vee-b,—-—i—fi-ae—ai-1-,——neE--Lat:er—then——al—yeara-aite;—aeme-—li«fe
-:Ln—be—i-ng—-a-t-——t:he-—ese&t—i—en—-s-f-—'ehe——interese—ﬁd—-aw—-peﬂed—-ef——geatetien
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perpetuitiens

Comment, Former Section 715.2 1is superseded by the Uniform
Statutory Rule Against Perpetuities 1in Probate Code Sections
21205-21207, See also Prob. Cede § 21201 {common law rule against
perpetuities superseded).

Note, The draft statute does not continue the provision in
Section 715.2 relating to the permissible limits of the class of
measuring lives. This was omitted in the interest of uniformity, but
also because it does not seem very important in the face of a 90-year
waiting period. However, the provision could be retained in Chapter 2
of the draft.

Civil Code § 715.3 {(repealed), Rule against perpetulties as to
profit-sharing and retirement plans
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